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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GeERaALD C. MANN
ATTORNEY GENERAL

Honorable J. X, HMoDonald
Comnissioner of Agriculture
Austin, Texsas

Dear S8ir: Attentiont Charlﬁg ﬂy Baughman

Opinicn No. 3\ \
Re: Aspropriation end \use of £5.,00

. e aub eot to their
use by the\Jle jeulture,"

pter 18 4,/ Articles 11%-135, Vernon's
Annoteted Civil Statutes, 1is entitled *Nursery "Btock". It
is txe nursern inspestion lew, Its subject matter
18 1 hrubs, Wnd plants. Its provisiocns govern

the trefflic 14 sudh. namaodities, treatment of diseasas pecu-~
lisX to\tuem, their\regulrtion by the Commissioner of Agri-

128, axong other things, provides for a

(éa.ao: from out-of-state nurserymen as
the price oi™ a certificate peraitting them ts ship mursery
stoek into this state. 1t reads as followst

"No person, partnership, or evrporation

- outside the State shall be pernitted to shi)p

aursery stock intoc this State without heving
“irest filed with the Commissioner of Agriocul-
ture a certified copy of his or thelr certifli-
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cate of inspection issued by the proper authorl-
ties in the State froa whioh the shipment ori~
sinates, Such certifloate nust show thst the
stock to be shipped has been exanined by the
proper officers of insepection in such State, and
that {t is ajparently fres from all dangerous ine
seot pests or contagious disesnses and when fumi-
gation is reguired by the Commigsioner of Agri-
culture, that the stoek hes bsen properly fuui-
zate@. Upon recelpt of mickh certificate, the
Conmissioner shall make such investigntion as

to coral standing end integrity es will satisfy
him that the applicant is entitled tc receive

such certificate, A fee of five dallaEu shall
be re.uirod from the apniicant, 8 ro-

ce of wnich the Gommlsalonar mey igsue &
certificate permlttinz the applicant bto ship
such nursery stook inte this State.

"Each box, bale or packase of nursery stook
from outelide the State shall besr a teag on whieh
is printed a eopy of the certificate of this
State, and also & copy of the oertificate of
the Stete in which it originates.” (Undersoor-
ing ours)

Article 133 deals with “inspeotion fees™t
“The Commiseiconer shall fix and colleot

reasonable fees for the inspection hereln pro-
vided for,

The special rider to the itemized Azricultural |
partment appropriation in the General Departmantal Appro
tion Bill, Senate Bill 427, Acots of the 468th Leglslatuvre,’

*appropriatea™ certsain feas and/or balances for the use cf
the Department of Agriculture for activities "as hereinabove
gpeoifically 1%&&12@&. Thia riaer reads as followst

", . « 8l1l fees and/or unexpanﬁod balances
wiich have been recelved ang w:ich may be re-
ceived b virtue of Chapter 7, Articla 163, Lee
vised Civil dtatutes, 1BE58. + «
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It will be noted that all fees which have baen ree
celved and which may be received "by virtue of Chapter 7,
Article 153, Revised Civil Statutes, 1925" are emong those
feaes a propriated to the use of the Department of Agricul-
ture.

wa call attention to tize faet that Chapter 7 doas
not contain an "Artlcle 153". Chapter 7, Title 4, tne Hur-
cory Inspection Low, 00:prises Articles 119-135. Articles
128 rnd 133 provide for the collection of fees, In the
General Departuentel Apjproprietion Bill, egricultural rider,
atove guoted, theore 18 no inelusicn of Article 128 prescrib-
iny & five dolinr fee for a certific~te for cut-of-state
nurserysen, snd Article 133, tie :eneral inspection fee
stotute, is referred tc as Article 1563,

There is no doudt in our minds thet in encrcting the
speaial rider sbove referred to the Lezlsleture intended to
epprosriate for the use of the Department of Agriculture as
cutlined in the itexmized seotion of the bill all the nursery
inspeetion fees cclleoted undey Chapter 7, insluding the fees
provided for in Article 128 as well as Article 133. Further-
ore, we think it is apparent that failure to mention Article
125 wes an oversight and refereace to 153 - a noa-existent
statute in Chapter 7 - an error,

In neithar instance, however, is the intention of
the Legislature circumvented.

In the first place, the Legislature appropristed

all fees yeccived or recejivable under Chapter 7, the Nursery
Inspection Lew., It is true that only cne fee article of

e Btzatute 1s referred to, but even here a gericus error

is comatted. The el{fect of the error 1s to netessitate a
construetion which will carry out the intenticn of the Legis~
lature., It was obviously not the plan of the lawmaking body
to inelude feea eollected from intrastate nurserymen, and
to exclude without mention the inspection fees of out-of-state
NUrserynen.

he very next reclerence i: tihe rider is te "ochap-
ter 3 of Title 4, Revised Civil -tututes, 1925.% Tuis Lndi-
cates thot the Lezislature intended that ell the foes yee-
ceived or recelivable under Chapter 7 were anpronriataed.

The canons of sitatutory congtriuctlon support the
»osilticn we hnve taken, o
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The section of the rider with whioh we are conocern-
ed is erroneocua and axbiguous. It is subject toc construe-
tion., Wwhile &z & general rule legisiative errors, mistakes
or omlssions cannot be corrected unless by the Legislature

itselfr, still obviocous errors or mistakes of a cleriocal,
grammaiical or tycographical nsture may be 4isregarded,

¥illers' Xutual Fire Insurance Co. v. City of Austin,
210 s. W. 828%

Cernocli v, Colorado Ccunty, 48 3. W. (24) 470

Trass v. Darrouzett Independent School Distriet,
287 5. wW. 781

State v. Gunter, 81 8. ¥W. 10R8

"rthus 1t 18 settled that the intention of
the legislature controls the language used by
it, and in construing & statute the court is not
necegsarily confined to the literal meaning of
the worde used, especilally in respeot of isolated
or particular provisions; the intent rather
than ths striét lettsr of the act will be re-
gardeﬂ.” 39 Tex. Jur. 181

The intent of the laglslature was undoubtedly to
appropriate all the fees collefted under Chapter 7 to the
Department of Agriculture. 8ince there is no Article 183,
the reascnable construction is to include all fees received
or receivable under fee articles, 1.e. Articles 128 and 133,
within the rider appropriation. :

It is our opinion that the filve dollar fees collect-
‘84 from out-of-state nurserymen under Article 188, Revised
Civil Stetutes, 1925, are "fees . . . whioh have been received
and wiich may be received by virtue of Chapter 7, Article
153, Revised (Civil Stat.tes, 19206™ within the purview of the
rider tc the agricultural appropriation of Senate Bill 427,
the General Departmental Arpropriation Bill, and as auch are
appropriated to the Department of Agriculture to bs used for

38(
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the purposss and in the manner provided in said rider,

Trusting that we have fully answered your iaquiry,
we &Te

Yours very truly
ATTORNEY GENERAL OF TEXAS

-

By
Diek Stout
Assistant
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